CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (October 2017) DATE: October 12, 2017

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 17-21-037

Agency: Attorney General’'s Office

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 17-05-111 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____.

Title of rule and other identifying information: (describe subject) Motor Vehicle Warranties Arbitration and Arbitration
Process Update. The Legislature, in enacting the Motor Vehicle Warranties Act (MVWA) chapter 19.118 RCW, required the
Attorney General to establish an arbitration program to administer the chapter, “The attorney general shall adopt rules for the
uniform conduct of the arbitrations by the boards whether conducted by an entity or by the attorney general...” RCW
19.118.080(2) and “The attorney general shall adopt rules to implement this chapter. Such rules shall include uniform
standards by which the boards shall make determinations under this chapter...” RCW 19.118.080(6)

Hearing location(s):

Date: Time: Location: (be specific) Comment:
December 5, 2017 10:00 a.m.-|Office of the Attorney General
Noon 800 5th Avenue, 20t Floor

Chief Sealth Conf. Room
Seattle, WA 98104

Date of intended adoption: On or after December 19, 2017 (Note: This is NOT the effective date)

Submit written comments to:

Name: Marc Worthy, Assistant Attorney General — Consumer Protection Division
Address: 800 5" Avenue (Mail Stop TB-14) Seattle, WA 98104

Email: Marcw@atg.wa.gov Subject Line: Lemon Law Rules

Fax: 206-587-5636

Other: 206-464-6388

By (date) November 30, 2017

Assistance for persons with disabilities:

Contact Marc Worthy, Assistant Attorney General — Consumer Protection Division
Phone: 206-464-6388

Fax: 206-587-5636

TTY:

Email: Marcw@atg.wa.gov Subject Line: Lemon Law Rules

Other:

By (date) November 30, 2017

Purpose of the proposal and its anticipated effects, including any changes in existing rules: This proposed language
complies with legislative direction in RCW 19.118.080(2) that, “The attorney general shall adopt rules for the uniform conduct
of the arbitrations by the boards whether conducted by an entity or by the attorney general...” And RCW 19.118.080(6), “The
attorney general shall adopt rules to implement this chapter. Such rules shall include uniform standards by which the boards
shall make determinations under this chapter...” The Attorney General is seeking to update and streamline WAC 44-10-
200(6), WAC 44-10-010(c), WAC 44-10-180(5), WAC 44-10-050(2), WAC 44-10-100(3), WAC 44-10-110, WAC 44-10-
200(2)(d) pursuant to this legislative direction.
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Reasons supporting proposal: Pursuant to this authority, the proposed revisions will update, streamline, and enhance the
efficiency of communications, record keeping, and procedures regarding vehicle arbitrations under this Act. The revisions will
also remove redundant provisions and enhance equity and fairness between the participants.

Statutory authority for adoption: RCW 19.118.080(2), (6)

Statute being implemented: RCW 19.118

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: No adverse fiscal impact to the state is expected from the proposed rules.

Name of proponent: (person or organization) Bob Ferguson, Attorney General of Washington U] Private
UJ Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Marc Worthy Seattle, WA 206-464-6388
Implementation:  Marc Worthy Seattle, WA 206-464-6388
Enforcement: Marc Worthy Seattle, WA 206-464-6388

Is a school district fiscal impact statement required under RCW 28A.305.1357 ] Yes No
If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?

[J Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

No: Please explain: Pursuant to RCW 34.05.328(5)(a)(i) this agency is not an agency mandated to comply with

RCW 34.05.328. Further, the agency does not voluntarily make that section applicable to the adoption of this rule
pursuant to subsection (5)(a)(ii), and to date, the joint administrative rules review committee has not made the section
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applicable to the adoption of these rules. In addition, pursuant to RCW 34.05.328(5)(b)(v), these proposed new rules
adopt content that is explicitly and specifically dictated by statute. See description under “Reasons supporting proposal”
section.
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Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

[J This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

U RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
U RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
U RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No Briefly summarize the agency’s analysis showing how costs were calculated. No business as defined by RCW
19.85.020(3) will be affected by these rule changes.

[ Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Signhature:

Date: October 12, 2017 ‘
Name: Bob Ferguson '.4"

Title: Attorney General
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AMENDATORY SECTION (Amending WSR 10-01-069, filed 12/11/09, effective
1/11/10)

WAC 44-10-010 Definitions. Terms, when used iIn this chapter,
shall have the same meaning as terms used in chapter 19.118 RCW. The
following definitions shall supplement or aid in the iInterpretation of
the definitions set forth in chapter 19.118 RCW.

"Arbitration special master™ means the individual or group of iIn-
dividuals selected by the board to hear and decide special issues
timely brought before the board.

"Attorney general™ or "attorney general®s office” means the per-
son duly elected to serve as attorney general of the state of Washing-
ton and delegates authorized to act on his or her behalf.

"Board™ or "arbitration board"™ means the new motor vehicle arbi-
tration board established by the attorney general pursuant to RCW
19.118.080.

"Intervening transferor’”™ means any person or entity which re-
ceives, buys or otherwise transfers the returned new motor vehicle
prior to the first retail transfer, sale or lease subsequent to being
repurchased or replaced by the manufacturer.

"Lemon Law administration'™ means the section within the attorney
general®s office, consumer protection division, designated by the at-
torney general to be responsible for the implementation of chapter
19.118 RCW and related rules.

"Lemon Law resale documents'™ refers to the following:

(a) "Lemon Law resale windshield display”™ means a document cre-
ated and provided by the attorney general which identifies that: (i)
The vehicle was reacquired by the manufacturer after a determination,
settlement or adjudication of a dispute; (ii) the vehicle has one or
more nonconformities or serious safety defects, or was out-of-service
thirty or more days due to diagnosis or repair of one or more noncon-
formities; and (iii) the defects or conditions causing the vehicle to
be reacquired by the manufacturer.

(b) "Lemon Law resale disclosure”: Means a document created and
provided by the attorney general which identifies that: (i) The vehi-
cle was reacquired by the manufacturer after a settlement, determina-
tion or adjudication of a dispute; (ii) the vehicle has one or more
nonconformities or serious safety defects, or was out-of-service thir-
ty or more days due to diagnosis or repair of one or more nonconformi-
ties; and (iii1) the defects or conditions causing the vehicle to be
reacquired by the manufacturer. The document will provide space for
the manufacturer to indicate i1If each nonconformity or serious safety
defect has been corrected and is warranted by the manufacturer.

"Manufacturer dispute program”™ means a program offered by a manu-
facturer to owners or lessees of vehicles covered by or previously
covered by the manufacturer®s warranty to resolve complaints or
claims: (a) Established in substantial compliance with the applicable
provision of Title 16, Code of Federal Regulations Part 703; (b) where
the basis of the program®s standards for decision making are substan-
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tially equivalent to chapter 19.118 RCW; (c) where the basis of the
program™s standards for decision making are identified as some or all
of the provisions of chapter 19.118 RCW; or (d) references the 'Lemon
Law™ @n a manner suggesting or inferring that chapter 19.118 RCW is
the program®s basis for the decision making, determining remedies or
has been approved by the attorney general.

"Person™ includes every natural person, firm, partnership, corpo-
ration, association, or organization.

"Settlement™ means an agreement between a consumer and a manufac-
turer to resolve a claim under chapter 19.118 RCW after a request for
arbitration has been assigned to the arbitration board and where the
agreement results in the manufacturer reacquiring a new motor vehicle
directly or indirectly, through an agent or a motor vehicle dealer.

"Similar law of another state" refers to the law of another state
which creates remedies for a manufacturer®s failure to conform a vehi-
cle to i1ts warranty and under which the vehicle was reacquired by the
manufacturer.

AMENDATORY SECTION (Amending WSR 10-01-069, filed 12/11/09, effective
1/11/10)

WAC 44-10-050 Assignment to board. (1) Review by the attorney
general, a request for arbitration appearing to be timely, complete
and to have met the jurisdictional requirements of chapter 19.118 RCW
will be assigned to the board.

(2) A notice that the request has been assigned to the board to
be scheduled for an arbitration hearing will be sent to the consumer
and manufacturer by email, standard U.S. mail or certified mail ((eF

H— )). The designated manufacturer contact
will be sent a copy of the consumer®s request for arbitration and a
manufacturer®s statement form with the notice of assignment.

(3) Upon receipt of a request for arbitration from the attorney
general, the board will record the date it receives the assignment in
the request for arbitration record and immediately notify the Lemon
Law administration.

AMENDATORY SECTION (Amending WSR 10-01-069, filed 12/11/09, effective
1/11/10)

WAC 44-10-100 Subpoenas. (1) A party"s request for a subpoena
to be issued must be received by the Lemon Law administration with the
consumer®s request for arbitration or the manufacturer®s statement to
be considered. A consumer may submit a request for a subpoena within
three business days of receipt of a manufacturer"s statement. The at-
torney general shall make a determination of whether the documents and
records sought by the party are reasonably related to the dispute.

(2) A subpoena issued by the attorney general shall identify the
party causing the issuance of the subpoena, designate that the subpoe-
na is issued by the attorney general pursuant to RCW 19.118.080, state
the purpose of the proceeding, and command the person to whom it is
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directed to produce at the time and place set in the subpoena the des-
ignated documents or records under his or her control.

(3) Service of the subpoena may be made ((be)) by email or certi-
fied mail (G 1 5 H—1

(4) A person to whom a subpoena is directed may submit a written
request to suspend or limit the terms of the subpoena to the Lemon Law
administration within five business days of receipt of the subpoena
and shall notify the party who requested the subpoena, of the request
to suspend or limit it. The request must be accompanied by a short
statement setting forth the basis for the request. The Lemon Law ad-
ministration program manager may suspend or modify the subpoena or
shall assign the request to be heard at the arbitration hearing.

(5) Where the Lemon Law administration program manager upholds or
modifies the subpoena, the responding person or party shall comply
with the date set iIn the subpoena or within five business days, which-
ever is greater.

AMENDATORY SECTION (Amending WSR 10-01-069, filed 12/11/09, effective
1/11/10)

WAC 44-10-110 Scheduling of arbitration hearings. The board has
the authority to schedule the arbitration hearing at its discretion.
The Lemon Law administration shall notify the parties of the date,
time and place by ((eertified—letter—mailed)) letter sent by standard
U.S. mail and email at least ten calendar days prior to the hearing.
Hearings may be scheduled during business hours, Monday through Thurs-
day evenings, or Saturdays. If for any reason an arbitration hearing
must be rescheduled, the board or the Lemon Law administration shall
promptly notify the parties by mail, email if requested by a party or
telephone.

AMENDATORY SECTION (Amending WSR 10-01-069, filed 12/11/09, effective
1/11/10)

WAC 44-10-180 The arbitration hearing. (1) The conduct of the
hearing shall encourage a full and complete disclosure of the facts.

(2) Arbitrators may admit and give probative effect to evidence
which possesses probative value commonly accepted by reasonably pru-
dent people in the conduct of their affairs. They shall give effect to
the rules of privilege recognized by law. They may exclude incompe-
tent, irrelevant, immaterial, and unduly repetitious evidence.

(3) The consumer shall present his or her evidence and witnesses,
then the manufacturer shall present its evidence and withesses.

(4) Each party may question the other after each presentation,
and may question each witness after testimony. The arbitrator may
question any party or witness at any time.

(5) The arbitrator shall ensure that ((a—tape)) an electronic re-
cording record of the hearing iIs maintained.

(6) The arbitrator shall administer an oath or affirmation to
each individual who testifies.
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(7) The hearing procedure contemplates that both parties will be
present. However, either party may offer written testimony only if the
board and other parties are iIn receipt of that evidence prior to the
day of the hearing.

(8) A party may request presentation of its case by telephone.

AMENDATORY SECTION (Amending WSR 10-01-069, filed 12/11/09, effective
1/11/10)

WAC 44-10-200 The arbitration decision. (1) The arbitration
board shall issue the decision in each case to the Lemon Law adminis-
tration within sixty calendar days of receipt of the request for arbi-
tration:

(a) All decisions shall be written, in a form to be provided by
the Lemon Law administration, dated and signed by the arbitrator, and
sent by certified mail to the parties;

(b) The date on which the board provides the arbitration decision
to the Lemon Law administration shall determine compliance with the
sixty day requirement to issue an arbitration decision;

(c) The written decision shall contain findings of fact and con-
clusions of law as to whether the motor vehicle meets the statutory
standards for refund or replacement;

(i) If the consumer prevails and has elected repurchase of the
vehicle, the decision shall include the statutory calculations used to
determine the monetary award;

(i1) If the consumer prevails and has elected replacement of the
vehicle, the decision shall i1dentify or describe a reasonably equiva-
lent replacement vehicle and any refundable incidental costs;

(iti) If the consumer prevails and the manufacturer and the con-
sumer have been represented by counsel, the decision shall include a
description of the awarded reasonable costs and attorneys® fees incur-
red by the consumer in connection with board proceedings.

Reasonable costs and attorneys® fees shall be determined by the
arbitrator based on an affidavit of costs and fees prepared by the
consumer®s attorney and submitted no later than the conclusion of the
arbitration hearing. The affidavit may be amended for post-hearing
costs and fees. The amended affidavit of costs and fees must be deliv-
ered to the manufacturer"s designated representative by certified mail
or personal service and a copy submitted to the Lemon Law administra-
tion by the consumer®s attorney within thirty days of the consumer-s
acceptance of the decision but in no case after a manufacturer®s com-
pliance with a decision;

(d) Upon receipt of the board®"s decision, the Lemon Law adminis-
tration will distribute it to the parties by ((eertifiedmatHlor—ematt
i )) email or standard U.S. mail.

(2) Upon request of a party, an arbitrator shall make factual
findings and modify the offset total where the wear and tear on those
portions of the motor home designated, used, or maintained primarily
as a mobile dwelling, office, or commercial space is significantly
greater or significantly less than that which could be reasonably ex-
pected based on the mileage attributable to the consumer®s use of the
motor home iIn an arbitration decision awarding repurchase or replace-
ment of a new motor vehicle. An arbitrator will consider the actual
amount of time that portions of the motor home were iIn use as dwell-
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ing, office or commercial space. The arbitrator shall not consider
wear and tear resulting from:

(a) Defects in materials or workmanship in the manufacture of the
motor home including the dwelling, office or commercial space;

(b) Damage due to removal of equipment pursuant to RCW 19.118.095
(D @); _or

(c) Repairs.

The modification to the reasonable offset for use may not result
in the addition or reduction of the offset for use calculation by more
than one-third. The modification shall be specified as a percentage
for reduction or addition to the offset calculation. The modification
to the reasonable offset for use shall apply to the offset calculation
at the time of repurchase or replacement of the motor home.

(3)(@) A motor home manufacturer is independently liable for com-
pliance with a decision awarding repurchase or replacement of the mo-
tor home i1f the manufacturer:

(i) Has met or exceeded the reasonable number of attempts to di-
agnose or repair the vehicle as set forth in RCW 19.118.041 (3)(a) or
(b); or

(i1) Is responsible for sixty or more applicable days out of
service by reason of diagnosis or vrepair as set forth in RCW
19.118.041 (3)(c), the motor home manufacturer is independently liable
for compliance with a decision awarding repurchase or replacement of
the motor home.

(b) If a motor home manufacturer has not met the criteria set
forth In (a)(i1) and (ii) of this subsection, but has contributed to
the combined total of sixty or more days out of service by reason of
diagnosis or repair as set forth in RCW 19.118.041 (3)(c), the manu-
facturer is jointly liable with the other liable motor home manufac-
turers for compliance with a decision awarding repurchase or replace-
ment of the motor home.

(c) If a motor home manufacturer has met or exceeded the reasona-
ble number of attempts to diagnose or repair the vehicle as set forth
in RCW 19.118.041 (3)(a), (b), or (c) and the manufacturer, together
with one or more other motor home manufacturers, contributed to a com-
bined total of sixty or more days out of service by reason of diagnho-
sis or repair as set forth in RCW 19.118.041 (3)(c), the motor home
manufacturer is jointly and severally liable for compliance with a de-
cision awarding repurchase or replacement of the motor home.

(d) In a decision awarding repurchase or replacement of a motor
home, and that allocates compliance liability, an arbitrator will
identify the motor home manufacturer®s minimum percentage of contribu-
tion to compliance with the award. In determining the allocation of
liability among jointly liable motor home manufacturers, the arbitra-
tor will consider a motor home manufacturer®s contribution to the to-
tal number of applicable days out of service as a factor.

(e) When applicable as set forth In RCW 19.118.090(6), the arbi-
trator must allocate liability for the consumer®s costs and attorneys-
fees among the liable motor home manufacturers represented by counsel.
The arbitrator will specify the liable motor home manufacturer®s mini-
mum percentage of contribution to compliance with the award. The motor
home manufacturer®s minimum percentage of contribution for the consum-
er"s costs and attorneys® fees may be different from the minimum per-
centage of contribution of the motor home manufacturer®s compliance
obligation due to other liable motor home manufacturers® lack of rep-
resentation by counsel.
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() An arbitration decision must specify that the lack of compli-
ance, late or delayed compliance, or the filing of an appeal by anoth-
er liable motor home manufacturer will not affect a motor home manu-
facturer®s independent liability for compliance with a decision award-
ing repurchase or replacement of the motor home.

(g) A motor home manufacturer may present testimony and other
evidence regarding the allocation of liability for compliance with ar-
bitration decisions awarding repurchase or replacement of the motor
home. If the motor home manufacturers agree amongst themselves to
terms for the allocation of liability for compliance obligations, the
arbitrator must include the terms in the arbitration decisions award-
ing repurchase or replacement of the motor home if the terms are con-
sistent with the arbitration decisions, specific, complete and not
otherwise contrary to chapter 19.118 RCW.

(4) Included with the copy of the arbitration decision sent to
the consumer shall be a form to be completed by the consumer, indicat-
ing acceptance or rejection of the decision and general information to
the consumer explaining the consumer®s right to appeal the decision to
superior court. The consumer must return the form to the Lemon Law ad-
ministration within sixty calendar days from the date of the consum-
er"s receipt of the decision or the decision will be deemed to have
been rejected as of the sixty-first day.

(5) The consumer shall have one hundred twenty calendar days from
the date of the rejection of the decision to file a petition of appeal
in superior court. At the time of filing an appeal, the consumer shall
deliver by certified mail or by personal service a conformed copy of
the petition to the attorney general.

(6) If the consumer accepts a decision which awards repurchase or
replacement, the Lemon Law administration shall send a copy of the
form completed by the consumer iIndicating acceptance to the manufac-

turer by certified mail or email ((HF—reguested—by—themanufFacturer
and—shaH—rrelide—a—manufacturer s—intent—Forrs—
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